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that the Fxamniv'r has not made ou* a pnma faase case of 



my packet protocol LANs to use switches to job segmeafe are called' * ^ ^ 
introduced -k:n;i^ ;hc pn-er prosecution. 
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the memory stores or secondary memory of other clusters 102 or other devices 
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the multiple clusters 1 02. Neither the text of Vishkvs specification nor any w tee else in the 
Vishin patent describes the switches in any further detail 

Appellant would like to point out that within the context of a network, the term "switch" 
ca.s- = ui\ t \ ,-oono:on^ >ornebv;ng a^oeuttCv! mth a uu^-:a : a>e- \u.h ^ :k V\ A\>:kx<-- 5 
ckhrnh:u pro\idod h\ me i:\anune\ .i-v.i ^vm-j ha\e no ;dam-u hatsocver 10 0 aoUvork Locr 

x p 1 i i(. n ( v t i j 1 P <.\ In 1 s 

Seventh Edition, provides multiple definitions of the term "switch" that can be used within the 
context of a. network. Of these definitions, definition (10) is the only definition that relates & 

\ \ ^ ^ «, .^Vll S. >i, VS( ' ! U s V> 5 v* v- 

referred to as the- "OS! Reference Mode!"}: "(10) J layer 2 [data link layer] interconnection 

'<> , < , , . ^ i >M < v <"< ' .>n<l > % > , , 

. ho c I>v'aohar\ oflSh.h V'-auh-d Too^ a ho pro\ hks nunople t ; v.fi noo:--; 

lor the term "switch,'" that could he applied within the context of a network but that have 00 
relation whatsoever to a network layer, for example, definition {5} describes a switch as a 

»H l , v v< _ v. <N C < > , , 0</ti<. W„ i S * t N <( > » < 

v'>> <■ 'i ' !' >< ' » -Vf'v v ' i< I > Jv.l'O^ ( V "*W <. v <.> \ <>'\< y t \ >< v ^ It 
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> , k ' v < < ' ' ' r i ^ , !( >'» ' , u n< ' "< ' <f ' < ' <v . t x 

et smt on > * oov> >es a vo. <teh <h ' <!»"' ^ < t,v , * ,kk< o'x jo J * > ^ 1 f 1 v. , ^ y,< l 

< ' i V x < v (' !lj ! \^VSv v , 

' I ' ' ' ' > < < < "> / 1 ) >W ^\ J I. , \ , , K f ! * 

'dosed ' [where! ihe sta f e depends on a digital control variable ... " The definition (1 I } states 
that such a switch couid be used m systems containing multiple-switch networks. 

As shown above, the term "switch" ears have a variety of definitions within the context of 
a :s.-oao;L Alfi.vyi.-n the dV\l>>snre of -tehes -n Fh : 0 sai>ce\? that tis»\ rsov.-ae ;i-v.OAo;k 
inierconneetivity ^see item .114} for tensnutting data over the network 1 14, there is nothing in 

■■v\;N.oo o: \ r^oo ^ utt^ork : a - s ;voo^O£L ho./: <"> that t: v ku^"\ I !- ^ o: sndvidvo \ 
network layer. 
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Given that there are many definitions that do relate to network layers hut that would 

i > \K K 1 I <J k i t. IS \ I <. 

used claim 1 as a roadmap to select the Webopedia reference. In selecting the definition Item 

! >v M v 5 j\<i' _ „U i ^ \ V ' J SM\ ^ l !■ <J O \ \v K> v < < V < 

impennissibie hindsight and it is well established that the use of hindsight in making an obvious 
iesv-o'vion ;s iof penmy^ble a 1 - a ;oattcr <^t ia^ , 

i ' jn k j 1 i^vu ^ 1 It no 

Appellant submits thai a person of ordinary skill in the art would, when presented with 
multiple definitions of the term "switch" for use in a network, would not select the narrow 
definition provided in the Webopedia reference which is limited in context to networks that 
^po:.nc .ne-jo; ic, o ':ve Refueti-_e Moael e^peendh ^nn.e tbc-v >~ a^nr.ne in Vs.-hjn that 
discloses or suggests that the network 1 14 is in any way related to the OS.! Reference Model 
Rasi-K-:, Kr-eehaei .^raeoe 1 ; t'us rv-tv-n 0 : ecdsnan skdi ir. ?K- .tr. m.R\.: ^ehiut-eo dial 

is not limited to networks that rely on network models or standards (e.g., the OS I Reference 
Mode!) that use a network layer. Examples of such definitions- from The Authoritative 
Dictionary of I EBE Standard Tonus are provided above and could be used with networks that do 
not include network layers. For example, a switch according to definition ( I i) can be used in a 
switch network, e.g., a circuit-switched network, which is a well-known network thai does not 



0 '<r ,* v T „ »' >t',.i 

,;•>'.;■( ,■ „ - 1 1 ■! l so I \;radiicr'*- reliance ^n tl'.o ^ oivoedu roses esax v define 

1 ^ ' ^ * \ > i l|. ! M i „ ! \ <. > ^\ i 

s v. i - N -0 >. v. U v. I i \ i !u'l| s-„ ' <. 1 n v < \ , v < 

inherent feature of the Vishirds network 1 14 vis-a-vis the switches. The MPEP clearly points east 
that to properly show thai an otherwise missing feature is inherent m a primary reference, the 
Examiner must provide extrinsic evidence that ^nakejs] clear that the missing descriptive matter 
is necessarily present m the thing described in the reference, and that it would be so recognized 
by persons of ordinary skill. 5 " The MPEP further points out that "The fact that a certain result or 

<~ rs ^ t ^ p ut v ! ) i I 

of that result or characteristic." ' 

in ^ seg.ae Ov \\ chyeuki r ek;c\s..e ;\ces d ; j; "\ ^ -one* upenne <v \ w fur.,-. j;x 
no iviw „ lOftii'fimf."* '< fv l >\>'\!, >o r hno! Mo* % v v \i i „ s l 

K ! 1 - < J X 4 v * v. < i ! i v. i < , v » *. 

s v V vs U t v ! vf^tl i Vi U \ \ ^ 

Examiner reasons on page 12 of the Answer that "one of ordinary skill in the art would 
>T - ! ^ ^ *.< N *kv v oiv iU swum?*- ^ \ 

I i\)h is^ .nit:, J vppvH- en, ce-ue;ufs i wi the :->anmicr has ee; picv.ntcd .e * cadence 
showing that the srwitch.es ofVishra's network 1 14 would necessarily operate ar the network 
layer and thus has not met the burden, as required by kw, for showing that the network layer is 
^ dv.e e > «. , x \ ^ coLho t { 

Examiner 's Response lo Appellants Argument ttti 

On pages 12 and I 3 of the Answer, the Exanr vi iw" we- , - \ h};'" tfgo^vn BP 
which: a^est^ -h,n -here i.s nothing in \ ishin that tli^v. o-v.- i>- - is^n^ a; \ ,\ ,.e * „nw; < a 

irnnsmns and receives data as data packets: 
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.\* io jKsjtiUB;, \'}>i\m teaches a distributed eC'tnpute*' sjstens ks\ ins: ,s pimar, 
>s ' x>\ ■> s - \ - o I a a s J v. < v. i i - ^ U ( 

1 1 2 that am also send requests via a network I 14 to pull u\ i.e., to access, pages 
,e>iokisv s* i ' h ''^''v st->r.\ tvw'suh. uvn >n >^ hIw „ u*\ts ^ ^ 
or Other devices coupled to fee network 1 14 via network: switches us Ui&strated 
in. Figs. 1 and 9 (Vkhia.. Figs. I and 9, and col. L lines J 2-24 K 

bxamsa«r respectfully submits !k« since aem'Ofk switches operate at the data 

> >. f ' -s ) ff S tl < 1 \ x i 

forward data packets between network segments (as defused it; "What js switch'/ 

\ V\>-;J ; Vi'ia-t^-i t :htu tlu W-bopedut C^ntputu D.etK>nCit>" af.ivhej 
betem wth the Examiner's Answer as a supportive referojee), ther«&re. in order 
to suppon the data operations such as is? :mc:>ve, access, or write 4&5s from/t0 

K'r'tv wi'u \ vhnS ^ vi t - xt^ \ tt s w N k - > 
v«r lx cuftsiraeU a avtuod da* uvusrans -s f U re.w> es daw -ts iau paeWis 
a* claim*, .t tu'iie .mentis iFvirenvrN Atjsvor, pag.-s 5? -xs-i 15 

\c> J^vw^.C .ih>>\ v \ v- : ± .-.-^dtJ i" the Lxarr. ner",- Resivtnv. V ; vv'i<^;\ \- ^^n-.t*. m 
(A), the term "switch 5 " can have a variety of definitions within the context of a network, .many of 
which can be used in networks that do not receive and transmit data as data packer, FIG, 9, 
which is the only place in Vishin thai describes the switches, shows that the switches provide 

nor anywhere else in Vishin that discloses or suggests that switches of network 1 14 process data 
packets or that site network 1 14, itself transmits and receives data as data packets. 

In selecting the defirsitron from the Webopedia reference to associate a switch with, a 
r-ct^- :k !: at \i ,ii S J :ece;\e° da'„ as Ua ■ v-..ki.'s. tV rvjs^sr.cl <k o~ed unrein- -s;bL 

hindsight. Appellant submits thai a person of ordinary skill in the art. when presented with 
multiple definitions of the term "switch" for use in a network, would not select the narrow 
-ieins\,o 5 \r<<\ r \ fv uViv;vua ; Je:e\vt. \d\v:> „s Inrucd -v;j1c\; tv> net^otks t'n. 1 
transmit and receive data as data packets - especially since Visbin offers no description of how 
the network 1 14 is implemented or of the format of data traasmitted over the network 1 14 . For 
example, as argued in the Appeal Brief on pages 1. 1 and 12, the network .1 1 4 of Vishm couidjust 

v.- ' U \i v\0. V 1 n\slO t ^\ ) \i V . Cvk 1 s< N - ^ 



t is id I 
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\> Js^-^v. a\ot. wt ! h s^ts/d u> VTeL'au'';, juup. ;r>- s M anu $Bj. Vic \ sarins. , has 
used nrponno^ 1 .. hruKscht to ~\:i:v:y r^k" me W e^ped;o oiotirstt- -i :hat ^ Bowies a ^s-kh 
with a network layer and data packet transmission white ignoring other plausible definitions thai 
describe a switch within the context of a network but that do not mention either a network layer 
■• u VMn^in i: asd .^ec:\K i d ita us dot ; racked fhotetoro, c.ev^e the ch-fnotsa psovsteo to 
dte \Whopema r.fceocv. a- ; a matter o;'ia^\ , \ ;shm\ neiwotl I \-- encs-a ho 10sv.5r.Kr to be a 
network that transmits and receives data as data packets. Accordingly, neither Vishin nor 
Vp^s.i V- % h<v.b h,ek^ OivJ^vstc *n uet^etk alv.ahej > po>^ >!e .ms ^\>r* a^ to *\h> -no 
skilled in the art would be motivated to modify their systems with AAPA to transmit and receive 
data packets, and in particular, to transmit and receive data packets that are odd-sized, arrive 
asynchronously, and contain metadata embedded with real data. 

In responding to Appellant's argument (€), the Examiner further states on page 15 of the 
Answer; 

iExiiHnsiijr^ Aiiswsfr. page iS'j. 

Appellant asserts that even if Nijhawan, Vishin, and AAPA, could be combined, in the 
manner suggested by the Examiner with the support of the Webopedia reference, (which the 
Appellant does not concede} the combination would fail to teach the network layer of 
Appellant's claim I , For at least the reasons discussed above with respect to Appellants' 
x > vni V v > - 0* > t. .popvr^v^ ^ i>'c\Ov I ^e ^ 5 

V'ere^t f eaMsre o* s V^Hi 1 ^ network 1 14. Fitrthmore. neither Nijhawan nor AAPA disclose or 
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Claims 3. S, and^X6 

'\<<<-> v \ i v t ' !?'/.».,' tn \ i^'v^;, j ft 

On pages 15 and 16 of the Answer, the Examiner responds to Appellants argument (Dh 
v.b;eh a^e-t.^ ;h Xnha^ je n-^\ hu.; >!wv-e.> •«* ^ne^e^is 1 ^-va'';:^ a pka.ar;;. o; .^v, a] oae.es 
h.i:-,cJ on ihe offset and length of the data associated with a network write operation." as required 
b\ dasro ^ 



«ui a 1 3- tm v>: ;:<•; <s psv\ d .•.-> .ya otiks. 5 ^i$mt \hc !\h p • > . , 

« rerm \hc iocu ai p <3irak ■ *s tiuppxt < ■» ansktcd io a rh^kvl 

'ivi.^ K:.!!.- tV-hskan, . v 4, !;;ps k v.v \ bc-s k> s'j 

^ s i) J U Hibni >i \ ; i \ i v , ^ 

-s.~<\. ,s ^ tk ^ .t<i ^w^,., \> . >' 

s Ni touts, ^ vjkca! pa..k N s.<r a.-^sst i nu\s> )k wak ^T-crjs-. ^ .\iii-,k.- 

s N 1 i i p ( v. 1 l - V <. s ■> 



With ali Jue ivspeci. Xpp^ll^itt K>heu\s that the Pvtmnej bo° ras^cor^trt«.s 
s ^ i > U \ s i h <. i < \ ' * * > i ^ f s 

\ t x\ / < ^ jvw.^ > ^.1 n ^ sv. v . p t >o ! s 

k -v ^ e V! . \r >a^ >i \. » ^u 1 1 

^ ^ k \ * r * \\\ la>V /i ( \o^ f o - v.* .e^rvn. 

Appeal Bneh Voneiieiff po;nv to Lhc passage in Nyhauao as eo* -h hrv.^ ; -o. to s <> 
NijhawanN h<?.k..d pa^e, once coated. nv.> bo 'iso<i to i^wt a nei^oik ^-neunci 
^cuessirsL Jat.s sunvd m n plo, ,-jc.:l puyo I lov ^ cr. these ^ nv^hing iis Nnhav. 1 
suggesi th.u ihe : p:^-- ; . -c.^-a «..sed on data t i.)Mn.i;i1ee. ^ \U\ .5 netv nrk ^ i 
Rather, as argued on page 1 4 of the Appeal Brief, 'Nijhawaa's logical page is crea . 
mapping to a physical page. 



ciamas.;v. \ i, m\a \ b 

Examiner '$ Response to Appellant 's Argument {&} 

On pages 1 6 and I ? of the Ans wer, fee Examiner responds to Appellants argument (E), 
which asserts that the Examiner has incorrectly interpreted "reallocating memory", as taught in 
Nijhawan, as being the same as "merging an existing physical memory cluster with a new 
nhyska! cluster/' as recited in claim 5: 



As to point (E), before addressing the argiimesu, Ensmmer respectfully submits 
ilu*t iii response to applicant's argument that the references Ms to show certain 
Vonr:< j^pijcrt - \r c.-iUo-i, u ;& !u>t,d 'V the fcatiiv • u.^'i whvh 

xv< K<\s< ? v as > ^[\ v!r > v <n r>v:..u fhv. e\i-V)g ^iiJ ite^s ^ ist v , <> u 

o v.v'wiv i vie ^ ff! jy, u !\\^ ,5 i>{\s 

.nuv^r i ase r<v K\ik\1 ij^.k- Kj-vkvkLnmtv \J?i> \s>v vssi.> ..k- 

d i a s t 1 l!s 5 v 1 1 

read W the daims. See Sn re Van Geuos, 9S*S F.2d t !3h 2&USPQ2d 105'? 

* i I ^ V. \ i>i Ailn* ^<! f lf v. i t. , f \ l 1 X IV \ 

i> s V. k \ J 1% 3 3<s - S 

It Jit 1 (. < S U ' t > * S V ! t 

\ -t av n -i>o v'j^ iV'iK' :y thee v st>i£ aid i> p'^ st.o>:3s03i ->eO 
v " ' < i ^ it <^ <.o I u, n }^„v!^i n \ jM\e> r>ves>» 5 



V) e iiS^w <. N " ' ! v. \ l> ai J o i fv dv _2 (Vs T" < i. is. « i< a . ^ 
■^h" ^k.u tivm^ % vis.:- 'ji w m a ueiv pi askm! -nt-mor. cinder >i \ -.vinhm-io. n,-.- -icv <f,k 

i v x'"^. >v *. s^-v-'i crtv 1 d <. sve-vsii^ dud dK. ne*\ ',vn c\t-dtn.; 
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V-[\ .s'j <iuc iv^v-U VepdUi;* bdiew^ rki* *he i^^ini^o''^ .^svrij->" ?h«i the U-k'^vkv 
p^vu.\ Nrv..wi u\3k.hv> "u-ubuim^ the ev.scmi: .md u-s^ ph\ ^c.d as^fvi} " ;N 4 .v-?;pL- e;\ 
cuvixvi^ <usd i\h<mi mcnl Tbis pa.s -age sutc^ that a po-mon v ! a ^-4K block t<ie^h*"\ w jtifm 
s!v aikw^J 1 >K ' c^u be a.'ed for the desrv;: 4 : -K hh>ck, ,;\d >Jv o\ra men:-r\ on tvhi.-: ,\;Je 
oYibe 4K Houndd^c^ t.-an bt v . \>o<. «<v t " j VniV hdMS added' I here i$ i\>ihv\$ nt the foR-ivm^ 
jvwu'j ,yro\ her. o X s ;■*. Nn.j^vvau t uil \unnv: siji [ jijs < . t.\S- ' :^\vUf- vitrei" the o\Kt sne-rses\ 
weuld s-i' --he „i:i>ti;i£\L: mo-e dun iv.-as^i.'i^iii: the e\u:i men.^> *o: .snoiher U;X- " 

Claims 19 and. 20 

/.V?>J\>f<<. ' " /\*.M><>i<>>e - 4 ) .i/ViV'jfl; In Jr^!'«'i.'«t' C> : ) 

Oo : " -$n.i l x ef the \UM\ef. the i xamsner resp-toN / ^r-eUan:',-. an.'nnsu^ \\ \ 

'-wi-Cr. <^v.-si\ Fxai-iine'\ r?i>uV"vd con-hnukon of \ i f h.r-% .til, \ A,V\\, am-,1 

\ v , ^ i ! c ^ J P S 
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Third, iss response 5.0 stpplicaru's argsaaen* that the examiner's condussoxs of 
,m ^ ^, >v, N r Y 1 ' >, » , .\ i \ * ^ ^ s » ^ 

. ) << i ^ \ v.J^J - Kss \ !, s, 3^ V \ 1 <. is t^S^S 

h^\l up«.-ji hixNj-ks :<-,;-o: Bui ,*o K<:3« ^ .1 5ak-< j-n*t o^Cvuri vah 

K O Y> ! i f ilk' I idl wk f v ' v 

ixsventkm was xnade. aad does -noi include knowledge gleaned only from tae 

S \ w } > ' * , 1 s 

V\ s<b se^su] x Use 1^ ,anavrb> thsi a;emnvn;. \ppeL.nr's ^aknen: m d t \ppt al li:vf 

oHV^:t,v !' ^^'iVv/.c'v^OCvou-'a \p|A Laa o , ^e^vs R:o v a<. o-\mw 

disclose <>r suggest anything lii;tt would mohxaie a pe->on oi'ordhury 4.1H i-s the ar? 10 combine 
the teachings of Richtcr with the teachings ofNijhawan and VisMn. 

With regard i<> the Examiner's second argument, AppeShni contends that the Examiner's 
statement that "Vjshin uses network switches to filter and forward/transmit data between 
network clusters 1 02 across the network i 14 as data packets" is erroneous lor at least the reasons 
provided above with regard to Appellant's arguments (A) and (B.j. for at least the reasons 
provided above with regard to Appellant's argument (C), neither Nijhawan nor Vishm discJose 

^^i hkv ' U'M; ',^r M <^e \*> >-\ - « - s s - <s » , > K 

to a checksum method lor detecting errors and verifying data in the form of data packets. Both 

\ <■ [? . v J ( u aks U 1 ^<Va,aa^3 \ * „ vvs ! » k s ' 

Ntjhawan nor Vishin disclose or suggest anything that would motivate a person of ordinary skill 
in ihc at; to modh\ iher. ;;>siefo> to trarbnnt d tu o\ e a network data packets V\ hen 
considered as a whole, the references fail to suggest fire desirability of their combination. 

With regard to the Examiner's third argument. Appellant asserts that a person of 
ordinary skill in the art, when confronted by the problems of Ntjliawan and Vishin. would not 
look to AAPA or Eichter for solutions (and vice versa) for at least the reason that neither 
Nijhawao nor Vishin disclose or suggests transmitting and receiving data -as data packets. 
1 ,u roibr. a \k\ -^n witin'^v -kul m the art ^ ould iu-t be able ;o (.onibine I.l -c.a\e^ of 



Nijhawan and Vishin with AAPA and Richter in the manner suggested by the Examiner witho 
:oh :ny vjp-r \o:M:ea:n d:-Ao^u;c ^s <j h uvcu^ . 



On pages 19 and 20 of the Answer, the Examiner responds to Appellant's argument (G 
'^hsdi '^M-Tt" : sKv.- Hxaniirser ' \ proffered iC»:Tshin;tdt>i{ of X'jh-'.^tm V:„;he: \ArA and 
Richter amounts to an improper hindsight combination: 

\> | s v -jT.i !!.-\ t;r>o, ta rv-sporv k- \f ■.try.itPi ni ^ iiyurv tsv n'k'r^v ^ 
USPO 375 (Fed. Or. 1986). 

Second, in response to applicant's arguments that "neither Nsjhawan nor Vishin 
disclose or suggest anything thai would motivate a person of ordinary skill in (he- 
art So modify their systems to traasrait data over a network as data packets, a 
feature required by AAPA sad Westbrook". Examiner resseerMiy submits tlsat 
\ sin'ivW'.tui'^ Mwo'k ! '4 ss a s^sk sin;- "Kt^o-k ^ Ipstvki' n 1 v 1 
that uses network switches So filter sard tbrward/traasmit data between network 
clusters 102 across too network 1 14 m data packets (Visfein, Figs. I and 9, and 

transmits data over a network as data packets, a feature retired by AAPA and 
Wessbrook. Therefore, it would have been obvious to one having ordinary skid 
" h, ,»r ilsii- ■ u,<.n on k. *d ■ i " >r , h , n>, . \„ l, t "io> ^ 
'Nijjiawan-Vishirt- AAPA and Wessbrook so include the tbatsre of data packets 
c t a 5 i s ft <.r r <- * t ) ) ! <. * >, 

Answer, pages ly and 20 1 

With, regard to trie Examiner's first argument, Appellant's statement in the Appeal Brie 
on page 18 that "there is nothing in Westbroofc that describes or suggests the use of translation 

disclose or suggest anything tha t would motivate a person of ordinary skill in. the art to comhin 
the teachings of Westbrook with the teachings of Nijhawan and Vishia. 
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With regard to the Examiner's second argument, Appellant contends that the Examiner's 
above statement that "'Vishin does teach [that] the network 1 His a switching network as 
ulustniteO n; fii A Ilia; uses sa.U\ork s^d- bv< tn liber and :or*atd nansrnr djv, oetween 
network clusters 102 across the network 114 as data packets" is erroneous for at least the reasons 
provided above with regard to Appellant's arguments (A) and i B). For at least the reasons 
provided above with regard to Appellant's argument (C), neither Nijhswan nor VI shin disclose 
or suggest anything that would motivate a person of ordinary skill in the art to modify their 
systems according to AAPA to transmit data over a network as data packets. Westbrook is 
directed to a method for reordering data packets arriving in a sequence that is different from their 
original sequence. Both AAPA and Westbrook require networks that transmit data as data 
packets; however, neither Mjhawan nor Vishin disclose or suggest anything that would motivate 
a person of ordinary skill in the art to modify their systems to transmit data over a network a.s 
data packets. 

In this regard, Njjhawan, Vishin, AAPA, and Westbrook, when, considered as a whole, do 
net disclose or suggest the desirability of making their combination. Thus, to combine these 
references m the nnomer suggested by the hxanvnei, a person of ordaun> skid n; she ao we-tdd 
need to *\e the .vocAnaA mentsoi j> ^ r o icniap ^ hScc' the ;\ fo T enc,.° a~:d p:<..o rv=u 
vaedset 1 he r ^ as ua panose-- eonhmat-er <>: \j Atwc. \ n m x \P \ acd Y\ ,< -kjk A 
amounts to a hindsight combination, which as discussed above, is improper as a matter of law, 
k e e» or- < na , to . .sons stated in the Appeal Brick Appellant submits that the 



Respectfully submittal 




